Amended  & Enacted 5/27/14

Amended 5/27/14


Introduced by the Council President at the request of the Office of General Counsel and amended by the Finance Committee:
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ORDINANCE 2014-276-E
AN ORDINANCE APPROPRIATING $363,562 FROM RISK MANAGEMENT TO PROVIDE FUNDING, UPON CONDITIONS, FOR THE COSTS ASSOCIATED WITH THE SETTLEMENT AND LIMITED RELEASE AGREEMENT BETWEEN REA AND PATRICIA ALTWATER, MARIE E. COOK AND MULTIPLE OTHER PROPERTY OWNERS ALONG FISHING CREEK (COLLECTIVELY “ALTWATER”) AND THE CITY OF JACKSONVILLE, SEA TECH MARINE INT’L, INC. DELL MARINE, LLC, AND PROSSER HALLOCK, INC. (THE “AGREEMENT”) SETTLING A DISPUTE OVER CLAIMS THAT A DREDGING PROJECT BY THE CITY CAUSED AN INVERSE CONDEMNATION WHICH DEPRIVED ALTWATER OF ACCESS TO FISHING CREEK, AS INITIATED BY B.T. 14-051; APPROVING AND AUTHORIZING THE MAYOR AND CORPORATION SECRETARY TO EXECUTE AND DELIVER, FOR AND ON BEHALF OF THE CITY, THE AGREEMENT  AND RELATED RELEASES AND OTHER DOCUMENTS; INVOKING THE EXCEPTION OF 126.107(G), ORDINANCE CODE, TO AWARD THE PROFESSIONAL SERVICES TO BRANCE DIVERSIFIED, INC. TO PERFORM REMEDIAL DREDGING IN FISHING CREEK and authorize contract for SAID services as identified in the settlement agreement; PROVIDING AN EFFECTIVE DATE.


WHEREAS, in July 2009, Mr. and Mrs. Rea and Patricia Altwater, husband and wife, and sixty-one (61) other property owners along Fishing Creek (collectively “Altwater”), in Jacksonville, Duval County, Florida, sued the City of Jacksonville (“City”), relating to a project the City undertook at the behest of various riparian property owners to dredge the main channel of Fishing Creek (the “Project”), which Project had been ongoing for several years; and 

WHEREAS, the Council previously approved Ordinances 1998-650-E, 2002-1303-E and 2003-183-E related to the Fishing Creek Dredging Project; and

WHEREAS, Sea Tech Marine Int’l, Inc. (“Sea Tech”) originally won the bid for the Project to dredge the channel and remove the spoil, and entered a contract with the City to do so, and proceeded thereunder; and


WHEREAS, after the City was sued, due to complaints about completion of the Project, it filed a third party complaint against Sea Tech  for indemnity and other relief; and


WHEREAS, Sea Tech thereafter filed a fourth party complaint against Dell Marine, LLC (“Dell”), its subcontractor, for a portion of the Project, for indemnity and other relief; and 


WHEREAS, Dell filed a cross claim against the City, Plaintiffs amended their complaint to add twelve (12) additional owners, and the Altwater action was consolidated with a second action by twelve (12) other owners who sought similar relief (the “Cook” action); and


WHEREAS, the City thereafter also filed an additional third party complaint against Prosser Hallock, Inc. (“Prosser”); and

WHEREAS, the City believed and contended that the alleged damages in the Project, if any, were due to actions and inactions by Sea Tech, Dell, and Prosser, Sea Tech believed and contended that the actions and inactions of Dell caused or contributed to the alleged damages, and Dell believed and contended that the actions and inactions of Sea Tech, the City, and Prosser caused or contributed to the alleged damages; and 

WHEREAS, the Altwater case and the Cook case were consolidated; and

WHEREAS, among the issues raised in the consolidated cases were whether the initial dredging project for Fishing Creek was properly done, and the spoil properly removed, and whether the access of property owners along Fishing Creek to the main channel of the creek was destroyed or severely limited so as to constitute an inverse condemnation of the owners’ rights of access as riparian owners, as well as a nuisance; and 

WHEREAS, Altwaters, Cook, the City, Sea Tech, Dell, and Prosser disagreed as to, and vigorously litigated, the issues in dispute, which disagreement had and still has the potential to result in protracted and expensive civil proceedings, risks of liability and substantial damages, fees and costs which the parties wish to avoid; and 

WHEREAS, the parties, through their respective representatives, have reached a potential settlement as to all disputed claims, subject to review and approval by the City Council pursuant to the requirements of Chapter 112, Ordinance Code; and

WHEREAS, among the provisions of the proposed settlement are a redredging of the main center channel of Fishing Creek plus the creation of separate side access cuts from the main channel up toward and approaching the properties abutting Fishing Creek in the areas allegedly adversely affected by the initial dredging Project, and reimbursements of pro rata shares of the costs by property owners over a ten (10) year time period; and


WHEREAS, the Council finds that it is in the best interests of the City and the public that the dispute be resolved without resort to further litigation, financial exposure, costs, fees and expenses; now therefore


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.  For the 2013-2014 fiscal year, within the City’s budget, there are hereby appropriated the indicated sum(s) from the account(s) listed in subsection (a) to the account(s) listed in subsection (b):

(See B.T. 14-051, attached hereto as Exhibit 1 and incorporated herein by this reference)


(a)
Appropriated from:



See B.T. 14-051




$363,562

(b)
Appropriated to:



See B.T. 14-051




$363,562

Section 2.

Purpose.
The purpose of the appropriation in Section 1 is to provide funding for the costs associated with the Settlement and Limited Release Agreement between Altwater, the City of Jacksonville, Sea Tech Marine Int’l, Inc., Dell Marine, LLC, and Prosser Hallock, Inc., settling a dispute over claims that a dredging project by the City caused an inverse condemnation which deprived Altwater of access to Fishing Creek. The appropriated amount shall be paid provided and on the condition that the above-mentioned parties and all parties listed and included in the settlement comply with the terms of Agreement, including specifically, but not limited to: that the main channel of Fishing Creek is redredged as required; that the side access cuts toward the properties abutting Fishing Creek are performed as required; that releases required by and attached to the Agreement are executed by the respective relevant parties; and, that all of the individual plaintiffs in the consolidated litigation execute the Agreement within the time frames and in accordance with the provisions stated in the Agreement.
Section 3.  Approval and authorization.  There is hereby approved, and the Mayor and Corporation Secretary are hereby authorized to execute and deliver, for and on behalf of the City, the Settlement and Limited Release Agreement between the City and Altwater, in substantially the same form placed Revised On File with the Division of Legislative Services. In addition, the General Counsel or her designee is authorized to execute all other ancillary settlement documents, including releases, when any necessary conditions or events have occurred to effect the approved settlement.
Section 4.

Invoking the exception to Sec. 126.107(g), Ordinance Code, and Authorizing Contract as set forth in Settlement Agreement.  The City is hereby authorized to procure the use of professional services of Brance Diversified, Inc. Brance Diversified, Inc. will be performing remedial dredging in Fishing Creek pursuant to City Council authorization in 2014-276, regarding a settlement for pending litigation. The Office of General Counsel is hereby authorized to prepare a contract for the services as set forth in Paragraph II of the terms of the settlement agreement in substantially the same form as Revised On File with Division of Legislative Services. Pursuant to Section 126.107(g), Ordinance Code, such procurement is exempted from competitive solicitation.  With the exception of the foregoing, all other provisions of Chapter 126, Ordinance Code, shall remain in full force and effect.

Section 5.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:

__/s/ Paige Hobbs Johnston
Office of General Counsel

Legislation prepared by: Michael B. Wedner, Senior Assistant General Counsel
G:\SHARED\LEGIS.CC\2014\Ord\04.07.14.B.T.14.051.OGC.CAFishingCreekSettlement.doc 
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OFFICE OF THE MAYOR

City of Jacksonville, Florida
E BUDGET ORDINANCE D TRANSFER DIRECTIVE

* Net transfer amount: The total amount of the transfer less any fund to fund transfers and/or corresponding intemal service fund budget increases related to section 106.304 (a)(5)
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